court" site under the auspices of the National Council of Juvenile and Family Court Judges Model Courts Project (the Project) in 1998. ' The FCTP and the model court paradigm share several common features: (1) an activist judge who helps to fashion, and then closely monitor, dispositions; (2) a team of lawyers, social workers, and court personnel who try to identify and then work toward common goals with the family; and (3) frequent and meaningful court appearances by relevant -4 parties.
When I first heard about problem-solving courts, I was excited about the potential for these courts to have a positive effect on the way in which Family Court treated the litigants passing through its doors and on the outcomes for families mired in the child welfare and foster care systems. The judges, lawyers, and court personnel most interested in improving the court were leading the efforts and I wanted to join them. In reality, this was the only game in town, if court reform was the game. 6 The movement was sweeping the entire country, building on what ap eared to be remarkable initial success in the adult drug court arena. In 1996, the number of children in foster care peaked at 52,369 in New York State, which created a compelling urgency to try new ways for the Family Court to address the significant family disruptions that led to foster care. The problem-solving court movement seemed like the answer.
Even at that early stage of the reform movement, however, I began to wonder whether these courts would preserve the substantive due process right of "family integrity" that protects the rights of parents to raise their children as they choose and allows children to grow up with their own unique family. 9 In my first article on this subject, I posed two questions. Could model problem-solving courts dismiss cases which did not satisfy the requirements of jurisdictional federally funded project to assess and improve foster care, termination of parental rights and adoption proceedings." New York State Permanent Judicial Commission on the Justice for Children, http://www.courts.state.ny.us/ip/justiceforchildren/index.shtml (last visited on Feb. 22, 2010 
CONNA CRAIG & DEREK HERBERT, NATIONAL CENTER FOR POLICY ANALYSIS, THE STATE OF THE CHILDREN: AN EXAMINATION OF GOVERNMENT-RUN FOSTER CARE 12 (1997),
http://www.ncpa.org/pdfs/st2 10.pdf. In September 1998, 560,000 children were in foster care nationwide. National Foster Care Statistics, http://library.adoption.com/articles/foster-carenational-statistics.html (last visited on Feb. 22, 2010) .
9. In its most recent reaffirmation of family integrity, the Supreme Court concluded: "In light of this extensive precedent, it cannot now be doubted that the Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children." Troxel v. Granville, 530 U.S. 57, 66 (2000) . In his dissent, Justice Stevens noted that, while the Court has yet to determine a child's liberty interest in his or her family bonds (including those beyond a parent), "it seems ... extremely likely that, to the extent parents and families have fundamental liberty interests in preserving such intimate relationships, so, too, do children have these interests, and so, too, must their interests be balanced in the equation." Id. at 88 (Stevens, J., dissenting). Such an interest was found recently by a federal district court in Kenny A. v. Perdue, where the court stated:
[C]hildren have fundamental liberty interests at stake in deprivation and TPR proceedings. These include a child's interest in his or her own safety, health, and well-being, as well as an interest in maintaining the integrity of the family unit and in having a relationship with his or her biological parents. Kenny A. v. Perdue, 356 F. Supp. authority-either because the state could not prove the allegations of neglect or abuse or because the state had not satisfied its own requirements to provide services and assistance prior to filing a case in court?lo Alternatively, would model problem-solving courts, believing they could assist the families anyway, ignore those constitutional and statutory restrictions? ' In tracking the publicly-stated goals and activities of model courts around the country, I found that the principles for model court practice prioritized "avoiding unnecessary separation of children and families" and supporting "reunification" of families while keeping children safe.1 2 During the initial five years that followed the establishment of the Project, however, the model courts focused on goals of efficiency and administrative effectiveness rather than substantive outcomes. 13 I encouraged the courts to move beyond the administrative process goals to use the specialized nature of the model court structures-collaborative systemic planning, team conferencing and other alternative dispute resolution processes, and significant participation by the families themselves-as tools to achieve family integrity rather than as ends of their own. 14 While I still believe that a problem-solving court must be committed to using these tools to pursue family integrity, child safety and permanency, my belief in the ability of these courts to do so has significantly diminished. I have addressed this concern elsewhere by considering the historical roots of problem-solving courts in the trajectory of the Family Court through the Twentieth Century' 5 and by For purposes of this article, I want to focus on two somewhat unrelated issues about problem-solving courts. My prepared remarks at the symposium addressed the first issue to be discussed: the potential disparate impact of problem-solving courts on minority families who are disproportionately affected by these court processes.' 7 The second part of the article draws on the discussion during the symposium to reflect on the difficulty supporters and critics of the problem-solving court movement have in talking and listening to each other
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II. PROBLEM-SOLVING COURTS AND DISPARATE IMPACT
Two aspects of problem-solving courts may exacerbate the disparate impact of their processes on families of color. The first is that by situating the central process of problem-solving for courtinvolved families in the court rather than in the community, the opportunity for pre-court assistance and services may be lost. The incentives for crafting more local, and potentially more effective and comprehensive solutions, are diminished if the court process is likely to subsume those efforts through its own problem-solving paradigm. At the same time, the court loses the insight that may come from seeing how families address the issues that result in court intervention overwhelming numbers of cases, nor the momentous societal issues that problem-solving courts have recently begun to shoulder can be adequately addressed through court-based solutions. The factors that allegedly distinguish new problem-solving courts from earlier exemplars, especially the family court, are both less unique and less successful than they have been portrayed by problem-solving court enthusiasts.").
16. Jane M. within their communities, and the potential to use that insight if or when families ultimately require court intervention.' Additionally, the creation of problem-solving courts may result in more families being drawn into the court system-often referred to as "net widening"l9 because the lack of community resources leaves the court as the only place to secure help.20 Moreover, the back-end services that a problemsolving court may provide come with additional burdens, including increased surveillance of the family and the stigma attached to being subject to court processes. 442, 444 (2002) ; Therapeutic Effects of Managerial Reentry Courts, supra note 17, at 127. "Establishing community-based alternatives to detention (and removal from the home) and utilizing the least restrictive supervision options are essential components of reducing racial and ethnic disproportionality in both systems. Unfortunately, too often, to be eligible for services, a youth must already have penetrated deeply into one or both systems. This is not good for children and families, nor is it a cost-effective way to provide supports." CHAPIN HALL REPORT, supra note 18, at 74. (2003) ("Therapeutic jurisprudence also allows the court to extend its authority into the lives of drug court clients in unprecedented ways,") (using as an example judges who supported a measure to dispense with probable cause in order to randomly search drug court participants' homes). responsibility of the individual: did this parent neglect her child? Is this youth a runaway or truant? 22 The court is not deciding whether society has provided comprehensive supports for families and children that might eliminate or ameliorate the need for court intervention at all.
23
The second aspect of problem-solving courts that may exacerbate the disparate impact of their processes on families of color emanates from the first: court-based problem solving is predominantly judge-based problem solving. This results in a system in which the traditional due process protections afforded by an impartial judge are exchanged for judicial leadership that creates its own conception of fairness and due process. 2 4 Such a system may be particularly vulnerable to creating a disparate impact on families of color.
25
A. Situating Problem-Solving in Courts
A persistent question nagging the problem-solving court movement is whether the problem to be solved is best solved through court processes.26 The National Association of Criminal Defense 22. New Penology, supra note 17, at 427, 432 (discussing how the individual responsibility therapeutic model in drug courts doesn't engage "with the wider perspective of governmental and social failure that is the backdrop against which many drug addicts live their lives").
23. While family court judges have a statutory duty to determine whether "reasonable efforts shall be made to preserve and reunify families (i) prior to the placement of a child in foster care, to prevent or eliminate the need for removing the child's home; and (ii) to make it possible for a child to safely return to the child's home." 42 U.S.C. § 671(a)(15)(B) (2006) (as amended by the Adoption And Safe Families Act of 1997), a recent report noted that judges found that "reasonable efforts" to achieve permanency for children in foster care were made in all but six out of 463 permanency cases reviewed in the study, raising "questions regarding the threshold used to make these determinations and the relevance of such findings." irc.org/publications/pdf/rc7_eng.pdf (ranking the United States twenty out of twenty-one among the countries surveyed on six measures of child well being).
24. See discussion infra at notes 61-63 (discussing an example of the N.Y. treatment parts that still haven't adopted statewide basic protocols on how the courts should work); Therapeutic Effects of Managerial Reentry Courts, supra note 17, at 127 (pointing out the difficulty of measuring success because of the range of models used in problem solving courts).
25. See discussion infra at pp. 8-10. 26. Romancing the Court, supra note 14, at 259-60. This has been a central query within the family court since its inception. Id.
Lawyers (NACDL) recently released a report on drug courts recommending that substance abuse treatment be considered a public health rather than a criminal justice issue. 27 The report warns that the criminal justice paradigm for substance abuse treatment "legitimizes drugs (sic) courts while ignoring other smart, fair, effective, and economical approaches." 2 8 Similarly, in recent years, the practice of diverting adolescent status offenses from family court jurisdiction and dual tracking child protection investigations to community-based assistance by distinguishing between cases likely to need court intervention and those more suited for voluntary provision of services, is based on an understanding that readily available, community crafted assistance that avoids court entirely may be more effective in addressing family needs.
29
Nevertheless, the proliferation of problem-solving courts in multiple dimensions of minority and poor peoples' lives30-from drug courts to truancy courts to homelessness courts to reentry courtsreinforces a belief that these problems are best addressed by judges in 
NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS, AMERICA'S PROBLEM-SOLVING COURTS: THE CRIMINAL COSTS OF TREATMENT AND THE CASE FOR REFORM
29.
Reforming Family Court, supra note 16, at 35-36 (discussing diversion of status offense cases based on programs developed and evaluated by the Vera Institute of Justice); 21-22 (2005) , http://aspe.hhs.gov/hsp/05/childmaltreat-resp/report.pdf ("The findings are consistent with the expectation that these families' circumstances may not warrant a traditional [Child Protective Services] response, but can benefit from some intervention to prevent potential or future maltreatment . . . It appears that services are being provided to a greater proportion of families who receive an alternative response. It also appears from this data that even though children who had been previously referred to alternative response do experience subsequent reports and responses by CPS, in general they are not at any greater risk for subsequent reports than those who received an investigation. Furthermore, they are not at any greater risk for subsequent victimization. With this knowledge, at the system level, agencies that refer children and families to the alternative response or investigation track may be confident that, if specified guidelines guide the decision, the child's future safety is no more likely to be compromised.").
U.S. DEP'T OF HEALTH AND HUMAN SERVICES, ALTERNATIVE RESPONSES TO CHILD
MALTREATMENT: FINDINGS FROM NCANDS
30. The "national phenomenon" of the overrepresentation of minority children and families in child welfare and family court systems has been well documented. THE CENTER what have been called "therapeutic" court settings rather than by other means.
FOR THE STUDY OF SOCIAL POLICY, RACE EQUITY REVIEW: FINDINGS FROM A QUALITATIVE ANALYSIS OF RACIAL DISPROPORTIONALITY AND DISPARITY FOR AFRICAN AMERICAN CHILDREN AND FAMILIES IN MICHIGAN'S CHILD WELFARE SYSTEM
3 1 Writing about criminal reentry courts, Professor Eric Miller questions "whether this therapeutic paradigm unfairly places accountability for reentry issues on individual offenders while minimizing governmental responsibility for a range of institutional failures in the areas of health care, education, housing and employment."32 Both the standard Family Court and the current problem-solving variations on that standard similarly place accountability on the individual rather than on the predominant causes of neglect and abuse: poverty and its ensuing hardships.
3 3 Moreover, according to Professor Miller, "[t] herapy and responsibility disaggregate the problem of drug crime from social and governmental forces. They take the emphasis off the increasing racial segregation and class stratification of the inner city, and emphasize the personal characteristics of the addict." 3 4 Instead, these underlying causes and the broader societal and institutional failures to address them are marginalized when the judiciary shifts the burden of resolution onto the individual through a judge-driven therapeutic mechanism.
35
Centering the resolution of these issues on the individual parent in a problem-solving proceeding assumes that the parent has access to and is supported by a system of services and assistance that maximizes the parent's ability to resolve the child protection issues facing her 32. Therapeutic Effects of Managerial Reentry Courts, supra note 17, at 127. Professor Miller expresses considerable concern that "[g]iven that the central problem facing exprisoners reentering society is the failure of the government to adequately provide medical, education, health, housing, and other social services before they were incarcerated and upon release, it is essential to question the drug and reentry courts' emphasis on personal responsibility. The therapeutic model, in this setting, appears to have the effect of attempting to convince the ex-inmate that these social failings are of little consequence: the problem is the ex-inmate's life choices, rather than society's choices about where and how to distribute its resources to different communities." Id. at 131.
33. Garrison, supra note 27, at 612-14 (identifying poverty as the most important risk factor in child maltreatment but also discussing the correlation among multiple risk factors).
34. New Penology, supra note 17, at 427. Miller also quotes Douglas Massey and Nancy Denton, who state that "one third of all African Americans in the United States live under conditions of intense racial segregation." Id. at 428 (citing DOUGLAS S. MASSEY & NANCY A.
DENTON, AMERICAN APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS 77
(1996)).
35. Garrison, supra note 27, at 595-99 (outlining the various ways in which social policies and law have failed to understand, prevent or address child maltreatment). The more the burden for addressing child welfare is placed on the individual through the therapeuticjudicial paradigm, the less likely that Garrison's recommendations will be considered.
family. If, for example, African-American families do not have consistent access to prevention and early intervention services, their communities lack basic services, there is an unequal distribution of state resources to African-American communities, and these families struggle "to find and maintain suitable and affordable housing, reliable transportation, and a legal source of regular income," the disparate impact on the ability of these families to resolve their child welfare issues is readily apparent. This was a central conclusion of a recent study of decision-making in child welfare cases in Michigan by the Center for the Study of Social Policy. 36 The study further concluded that both child protective services and the court system failed to recognize or draw on the strengths of African-American families, to consider community-based, non-traditional resources for these families, to engage the families in authentic participation in decisionmaking, or to respect family recommendations. 37 The study further found that the failure to engage the families and their communities in a discussion about what resources and assistance could assist the families were among the factors that led to disproportionate numbers 38 of children being removed from their families and communities.
THE CENTER FOR THE STUDY OF SOCIAL POLICY, supra note 30, at 20 ("While both
Caucasian and African American families were living in poverty, this Review observed the particularly pernicious effects of poverty on African American families."); Embracing Addiction, supra note 17, at 1568 ("Statistical evidence suggest that poorer offenders are more likely to agree to go to drug court than rich ones . . . The differential impact of the criminal justice system on poor individuals may be exacerbated for minorities, who are much more likely to receive incarcerative sentences than non-minorities. Such factors may lead poor and minority defendants to access diversion into drug court where others would not.") New Penology, supra note 17, at 425 (" I shall suggest that the drug court's success in generating broad bipartisan appeal stems from its therapeutic approach to drug offenders, one in which responsibility replaces race as the major issue facing individual addicts."). ("Finally, findings from these focus groups clearly indicate the need for child welfare agencies to improve their relationship with the community. To reduce disproportionality, child welfare agencies must ally themselves with communities and draw upon the strengths of communities to address this problem. To facilitate meaningful engagement, efforts must be long-term and consistent. Meetings and open forums should be held with community groups, churches, schools, and other community stakeholders on a consistent basis. Agency administrators should establish connections with community agencies to develop collaborative partnerships that work toward the common goal of improving outcomes for children and families. Additional strategies include the establishment of satellite offices within communities and the development of community-based family service centers that emphasize community support and prevention.").
THE CENTER FOR THE STUDY OF SOCIAL POLICY
Equally disturbing, the study found "little evidence of monitoring for the quality and the cultural relevance of the services provided," and "no evidence of institutional policies and practices to hold these practitioners accountable for the quality of their work." 39 Children were considered better off removed from their families because child protective services and the courts doubted that the children's communities could take care of them.
0
Shifting resources and planning to the court system as the problem-solver rather than providing resources and financial support to empower communities to create effective strategies and solutions will do little to eliminate the problem of disparate treatment.
4 1 In fact, shifting to back-end services increases surveillance of parents that can result in additional monitoring,42 additional legal proceedings, 4 3 and even a shift into the criminal justice system with potentially dire consequences, including denying access to many public benefits. 4 4 The constant monitoring of parents in many problem-solving court paradigms, such as Family Treatment Drug Courts (FTDC), not only enables the court to assure a parent's compliance with court ordered treatment and services, but also provides the opportunity to sanction her failure to do so. 45 Sanctions range from additional court appearances to jail. 41. Garrison's analysis of the problems with the way in which maltreatment is addressed highlights the need for empirical analyses of the way in which child maltreatment is addressed in child welfare systems. Garrison, supra note 27, at 606-11. As difficult as it may be to use rigorous empirical analysis in child welfare systems, analysis of court-based intervention is even more daunting. Reforming Family Court, supra note 16, at 19-27 (describing the failure to measure federally funded court reform efforts And the ultimate punishment for failure in FTDC is a parent permanently losing custody of her child. 4 8 The potential disparate impact on minority families of creating and situating solutions to child welfare issues in problem-solving courts arises out of three interconnected aspects of these courts. The first is that placing accountability on the individual to solve the problem fails to consider the lack of community and governmental resources available within minority communities to address the issues these families face. The second is that community-based solutions that could draw on the strengths of the community are unlikely to be developed if court-based solutions are the norm. This means that help is less likely to be provided until the family reaches court and that the assistance is less likely to be crafted with a deep understanding of community needs or strengths. And lastly, once the family reaches court, the traditional due process protections afforded by an impartial judge no longer serve as a final defense to improper government intervention, as the next section discusses.
B. Judicial Leadership
The role of the judge as a leader of a therapeutic team reinforces the shift of services from the community to the court, as well as the re-characterization of those services from social responsibilities to individualized needs. The team leader role also fundamentally changes the nature of the judge's job. 4 9 While the therapeutic leader is heralded as innovative in the problem-solving court movement, the roots and controversy of this role are deep in the history of the original family court.o In writing about the early development of family courts, one writer opined in 1919:
The judgments of a judicial officer as at present constituted in this country are confined to the pleadings and to the testimony taken in open court. He does not take the initiative in any proceeding brought before him. His sole duty is to determine under the law and the facts the questions presented. The judge of a family court must have larger powers than these. He must be at liberty to investigate or cause to be investigated every anti-social or abnormal act growing out of family disturbances. His duties must necessarily be inquisitorial rather than accusatory. . .To empower a judge to act on his own initiative immediately and without pleadings; to authorize him to become the general supervisor and mentor of the home and its several occupants, will be a new thing in our jurisprudence. It is apparent, therefore, that a judge who is given these extraordinary powers must be a man well versed in the law, of large experience, unswerving firmness, broad sympathies, and clear, quick and accurate judgments. Wanting in any of these elements, his work must fail. 5 1
The quote describes the judge as the hero who, lacking any of these extraordinary powers or virtues, succumbs to defeat. One way in which defeat has been averted (since having all of these "elements" is 49. NOLAN, supra note 31, at 90-110 (analyzing the differences between our conception of a common law judge and the drug court judge. In particular, it highlights a significant departure from the impartial, restrained, objective judge in the common law tradition. Nolan's description is equally applicable to other problem solving courts.). See also NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS, supra note 27, at 27 ("When participants enter drug court they would be well-advised to " [p] repare to turn our life over to this judge and her whims for at least the next year or two." One judge candidly admitted that he did things that were "absolutely over the line in the canons of judicial conduct" such as midnight curfew checks on participants and sitting in on treatment meetings."). beyond the capacity of most humans, let alone judges), 52 has been the imposition of significant due process protections in family court proceedings to guard not only the litigants, but also the judge, from his own heroism. As a result, the prescribed role of the Family Court judge during the last quarter of the Twentieth Centu included serving as a gatekeeper against government overreaching, 4 a check against bad decision-making on the part of government a ents, a protector of the due process rights of parents and children, and an insurer of fairness and impartiality. (Thompson/West ed., 2003). See also Geraghty & Mlyniec, supra note 20, at 438. ("As we all know, the Pre-Gault juvenile court became a nightmare. The services that it offered often resulted in very coercive sanctions against children and families. Justice was quite irrational and subject to the personality of the particular judge who presided. Due process was secondary to the subjective evaluation of what the judge believed was in the child's 'best interests."').
Romancing the
54. See e.g., In re Nassau County Dept. of Social Serv. ex rel Dantia v. Denise J., 661 N.E. 2d 138, 139-40 (1995) (finding that a report which shows only child's positive toxicology for controlled substance generally does not in and of itself prove that the child has been neglected).
55. The court must find that "reasonable efforts shall be made to preserve and reunify families (i) prior to the placement of a child in foster care, to prevent or eliminate the need for removing the child's home; and (ii) to make it possible for a child to safely return to the child's home." 42 U.S.C. § 671(a) (15) overreaching? In the context we are discussing now, those roles may be the last hope for diminishing the disparate impact of the child welfare system on children and families of color. 5 9
The following example will enable me to illustrate my concern.
6 0 One of the FTDC in New York City that has been in existence for over ten years employed the following practices until very recently. 6 1 The FTDC staff would identify potential FTDC parent participants from the cases being filed. After a petition was filed, the FTDC coordinator would discuss with the parent the possibility of entering the FTDC prior to the parent speaking to her attorney (the right to counsel for indigent respondents in New York attaches when a petition is filed). 6 2 The FTDC coordinator would explain how the FTDC works but would not discuss the parent's legal rights. If the parent thought she might want to participate, she would agree to an assessment and sign an assessment waiver which indicated that information in the assessment would not be used against her in the future. She would then have the opportunity to speak to her lawyer and learn that the conditions of participation included making an admission of neglect and waiving the statutory right to a preliminary hearing on the removal of any child from the parent's custody. The FTDC staff approved only certain treatment and service programs and their assessment of the programs was accepted at face value by the judge. Family visiting procedures with children were often inflexible.
59. The current due process paradigm has not been implemented in ways that would ensure fairness and impartiality for children and families. But I have suggested elsewhere that there are ways to measure whether such a paradigm would be better for children and families than the problem-solving approach. Reforming the Court, supra note 17, at 34-38. 60. While I'm using the example of FTDC, other examples of judges creating their own rules could also raise these issues. See, e.g., Joy S. Rosenthal, An Argument for Joint Custody as an Option for All Family Court Mediation Program Participants, II N.Y. CITY L. REV. 127, 151 (2007) (positing that the family court judges' stated policy in Brooklyn to deny joint custody in mediated agreements was not "overtly contemplating that people of a certain class or race could not handle the responsibility of such a determination. However, since we have a kind of defacto segregation among the Courts, the impact of what happens in Family Court is certainly felt more in poor, non-white communities than it is in the general population.").
61. Even though several of these practices have changed recently, the requirement of admitting neglect and the inability to conduct a post removal hearing remain in effect. Moreover, this FTDC has ten years of enforcing these particular practices so they were applied to a significant number of respondents over that time period. This example is based on conversations the author has had with attorneys who have practiced in this FTDC. I do not name them because they continue to practice in the FTDC. Programs or assistance identified by the parent or her advocate were not options. The case would be monitored in court every thirty days or so. At the point where a decision would be made about whether the goals of the treatment plan had been met and the case should be ended, a meeting would be held with the FTDC staff, the prosecuting attorney, and the judge. Parent's counsel was not invited to participate in this meeting.
The judge's power as leader of the FTDC team in this scenario is pervasive. How is that power created and used? There is no statute establishing the FTDC or court rules governing their practices. 63In 2006, eight years after the FTDC were first introduced in New York, the New York State Office of Court Administration (OCA), the administrative arm of the court system, convened an adviso 7 committee to develop principles and practices for FTDC in the state. Those principles and practices have yet to be issued by OCA. Without standardized principles and practices-let alone direction from the legislature or administrative rules-individual judges retain enormous discretion in creating and enforcing their own understanding of problem-solving court protocols. 65 Judges also use what Professor Miller has called "collateral judicial authority," which "emanates from the repeated interactions between the judge and the variety of court officers and other players in the criminal or civil court system." 66 This 63. Problem-solving courts have been created by judicial fiat. Hoffman, supra note 22, at 1571 ("almost every drug court in this nation, except for California's recent initiative, was created by judges rather than legislatures."); Judith S. Kaye & Jonathan Lippman, N.Y. State Unified Court Sys., Family Justice Program Initiative 1, at 11 (1997) (introducing family treatment courts in New York). See also In re Nolan W., supra note 46, at 1224 ("[a]llowing juvenile courts to incarcerate parents for failing to comply with reunification orders is problematic because there are no statutory principles to guide or constrain the court.").
64. I was asked to serve on the advisory committee when it was established in 2006. We met several times a year for about eighteen months. We finalized many of our recommendations in 2007. The process was lively and respectful of a range of very differing views. Our recommendations reflected a balance of concerns, including balancing access to due process protections with the drug court team model approach.
65. Recommendations for safeguarding the judicial role in the drug court context include: "(1) Judges must not directly or indirectly coerce defendants to secure waivers of counsel; (2) Drug courts must do everything possible to ensure that every lawyer who wants to appear in drug court has the opportunity to do so; (3) Sanctions must be imposed in a fair and consistent manner; (4) The Judge who guides treatment should not be the judge who determines termination or hears the underlying case after termination; (5) Ex parte communication must never be permitted; (6) Drug court assignments must go to experiences, interested judges who remain for more than a year." NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS, supra note 27, at 28-29. influential court personnel at other points in time. Yet in resisting this pressure, counsel for individuals subject to the court have been roundly criticized for their resistance to the program or have been excluded from the process.
Therapeutic Effects of Managerial Reentry
68 Legal representation will not ameliorate all of these concerns, especially if counsel does not fulfill her basic duties to her clients. 69 At the same time, if the lawyer who should serve as translator, counselor, and protector is not there at crucial decision-making moments or is stripped of those roles, as in the FTDC example, the parent may be making a bargain beyond her capacity to comprehend the risk. 70 Beginning a court-based process without a legal advocate also reinforces the power differential between the parent and the judge or other members of the court team.
7 1 This can be silencing, manipulative, and scary. My colleague, Professor Philip Genty, has written about the need for lawyers to empathize with a client's fear of the legal system, particularly that of indigent clients. This empathy requires "an understanding of the client's deep fear and mistrust of the very legal system upon which the client must rely for a solution to her or his legal problem." 72 This distrust does not suddenly disappear because the judge has offered the parent treatment or services in exchange for due process, a monitor instead of an adjudicator, a leader (discussing that the defense counsel usually does not participate in post-adjudication staffing with clients). instead of a decider. The distrust does not arise in a vacuum. The parent begins the court process in communities deeply suspicious of government intervention; the line between the child protective investigator removing a child and the judge approving that removal is very thin. 7 3 The Michigan study found that "African American families experience child welfare as intrusive systems that do not fairly assess and fail to appreciate their unique strength and weaknesses, do not examine the detriment of removal to children, and do not adequately explore the least restrictive placement options for their children. 7 4 Their mistrust was highlighted through several examples in which child protective services initiated investigations of African American families who sought assistance from social services when they had nowhere else to turn. When these families reach court, the price of submitting to the court's jurisdiction in exchange for help is magnified. In the FTDC, for example, the parent exchanges the right to maintain custody of her child and the right to contest allegations of neglect-including whether efforts were made to assist her prior to the case being filed-for treatment and services. 7 6 The parent must admit to neglecting her (describing the distrust of child welfare caseworkers and agencies by residents in an overwhelmingly poor and African-American Chicago neighborhood while also finding the significant dependence on and desire for the assistance and support of these same child welfare officials).
THE CENTER FOR THE STUDY OF SOCIAL POLICY
74. THE CENTER FOR THE STUDY OF SOCIAL POLICY, supra note 30, at 23; Id. at 900-01 ("Poor families are left in the bind of resenting child welfare agencies' surveillance and interference, yet wanting the agencies' continued presence as one of the few remaining sources of public aid. Moreover, the child welfare system's racial geography shows that the agencies' role as a safety net will be most prominent in black neighborhoods, where high rates of foster care, unemployment, and inadequate social services converge.").
75. See e.g., THE CENTER FOR THE STUDY OF SOCIAL POLICY, supra note 30, at 21 (discussing an example where a parent was seeking assistance to purchase a stove and was investigated for not feeding her family.); Roberts, supra note 73, at 893 ("The child welfare system exacts an onerous price: it requires poor mothers to relinquish custody of their children in exchange for state support needed to care for them").
76. Roberts, supra note 73, at 893; see Oler, supra note 21 (discussing the child welfare agency's statutory requirement of reasonable efforts to preclude the need for foster care). Additionally, the parent may waive her right to challenge whether the state has satisfied the legal mandates for temporary removal of a child from parental care as defined in Nicholson v. Scoppetta, 3 N.Y. 3d 357, 378 (2004) ("[a] court must weigh, in the factual setting before it, whether the imminent risk to the child can be mitigated by reasonable efforts to avoid removal. It must balance that risk against the harm removal might bring, and it must determine factually which course is in the child's best interests. Additionally, the court must specifically consider whether imminent risk to the child might be eliminated by other means . . .").
child, a humiliating experience, 7 The humiliation occurs in several ways. First, the admission acknowledges personal responsibility without the state acknowledging concomitant responsibility. Second, as Professor Miller and others have identified, the client's real voice is silenced to fit into the drug treatment story with its prescribed script and roles. 7 9 Finally, the admission is made in the context of the broader way in which parents are perceived and characterized in Family Court proceedings. The Michigan study found a significant negative mischaracterization of African American youth and families in the child welfare system and court proceedings which was not supported by the facts and at times negatively affected the course of the case. Language that depersonalizes all families, such as referring to a parent as "Mom" throughout a proceeding rather than by using the parent's name, is magnified with the knowledge that these are 81 disproportionately minority parents.
The potential for problem-solving courts-whether the traditional Family Court or the current reform models-to magnify the disparate impact on families of color, particularly African American families, is rooted in the belief that these courts are the best place to resolve the issues that bring these families to court. But if these courts succeed in their goals to be the locus for services and assistance to & CLASS 45 (discussing the history of drug policy in the United States including "the totalizing moral judgments that pervasively are directed against drug users throughout American society").
, supra note 30, at 32-33. One of the starkest illustrations of disparate treatment was found in several case records that contained no documentation of any past or current substance abuse. The Caucasian parents were described as having "no history of substance abuse," while the caseworker records that each time that the African American parent "denies history of substance abuse." Id. at 32. families as well as the ultimate decision-maker, the danger that families of color will disproportionately be affected is hard to deny. These families are less likely to find assistance in their communities, 8 2 83 more likely to be identified and investigated, and more likely to have their children removed. 8 4 They are, therefore, more likely to find themselves in court and subject to the conditions I have outlined. As court reformers consider the best configurations of Family Courts, they need to address the unanticipated consequence of the disparate impact on their work.
Supporters of problem-solving courts lament analyses such as these, in part, because they believe we are left with the same broken court system we have always had. 8 5 How we move beyond this stalemate leads me to take a closer look at the chasm that will have to be bridged if the concerns of both supporters and critiquers are to be addressed.
III. TALKING ABOUT PROBLEM-SOLVING COURTS
The conversation at the heart of the University of Maryland Law Journal of Race, Religion, Gender and Class symposium on problem-solving courts highlights how difficult it is to talk meaningfully and effectively about the problem-solving court reform movement. The participants in the symposium who have been developing and experiencing the court reforms on the ground emphasize the aspects of the reforms that appear to be working, 82. THE CENTER FOR THE STUDY OF SOCIAL POLICY, supra note 30 at 17-18, 20; Roberts, supra note 73, at 899 (citing a study by Scott Allard who discovered "a striking mismatch between neighborhood need and access to support services such as substance abuse treatment, food assistance, job training, education, and emergency aid.").
83. Brooks & Roberts, supra note 21, at 453-55. There is evidence of racial bias at every stage of child welfare decision making, from reporting child maltreatment to placement of children by caseworkers and judges.. 84. Roberts, supra note 73, at 882 (stating that "A black child is four times as likely as a white child to be placed in foster care."). that I'll leave my comment with this: I think it's been well documented that business as usual does not work. Our probation agents have hundreds of probationers on their dockets; they cannot monitor the chronic defendant effectively. And so, we have a choice of, [you] know, we've got some warts in drug courts and problem solving courts so let's just throw the baby out with the bath water and not do them; let's just do business as usual, which that doesn't work so well, because look at the recidivism rate; there is very little treatment in jail, people recidivate within 3 months after they get out. It doesn't really work.).
including cost effectiveness, diminished recidivism, and community satisfaction. 86 The "critical critics" and the "supportive critics" emphasize ways in which the reforms fail to accomplish their goals or where those goals potentially conflict with other strongly held beliefs about issues like procedural justice, judicial impartiality and individual autonomy.
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The inability of supporters and critiquers to listen to the others' concerns has limited the effectiveness of both reform efforts and alternative or supplemental reform regimes. This failure may stem in part from what has been called naive realism: our alacrity in seeing how the values of those with whom we disagree shape their factual beliefs, while we are concomitantly unable to understand how the values we hold shape our own factual beliefs. As a result, each side distrusts the other because they can only see how the other side's values shape the facts, not how their own values do so.
The symposium conveners were given considerable credit by the speakers and panelists for putting together a conference where a range of perspectives were presented and discussed, a situation rarely found in the problem-solving court world. Nevertheless, there were two moments when nalve realism captured the discussion. A number of critiquers (including myself) used the expression "not drinking the Kool-Aid" to indicate that they were not blithely swallowing the tenets of problem-solving courts. Professor Brenda Bratton Blom took the opportunity to point out that using that expression did not engender good will or move the discussion forward. She was right. Soon after, 87. Professor Shdaimah used the term "critical supporter" to indicate her willingness to try to help court reformers institute problem-solving court methods while wanting, at the same time, to point out the potential negative aspects of the reform efforts. See, e.g., Boldt, supra note 48, at 1217 (" the objection is that the drug treatment court movement not only presents difficulties for individual defendants and their attorneys, it also undermines larger efforts to develop an effective drug policy premised on a public health model.") and Embracing Addiction, supra note 17, at 418. ("The court's methodology implicates political issues of coercion and freedom in ways that derive from and respond to some of the central policy problems underlying the interaction of race, poverty, and drugs in urban environments . . . [i]n particular, the court's rejection of due process in favor of treatment expresses the now-classic opposition between positive and negative liberty; that is, the freedom to be left alone and the freedom to 'determine someone to be . . . this rather than that."'). audience members provided several examples of a problem-solving court violating the due process protections that the court's own rules required. A supporter on the panel then in session simply dismissed the examples as outliers. A member of the audience responded that dismissing these examples as outliers without determining whether they represented a more significant problem in the court also undermined good will and stopped discussion. The panelist was unmoved.
The symposium's effort at constructive dialogue, and the specific interactions among participants that I explore here, refocused my attention in two ways. First, I wonder whether our inability to hear the other point of view in professional conversations is a reflection on our deeper inability to consider the multiplicity of viewpoints and experiences of court litigants. Second, has our failure to talk across our differences mean that both sides are ignoring important matters in the evolution of court reform?
Let me propose several ways in which we can begin to address those questions. The first is to ask whether we can reach consensus on the purpose of these courts. Professor Corey Shdaimah and Professor Richard Boldt both pointed out during the conference that the tension between the therapeutic and the punitive aspects of the courts has not been resolved. 89 Nor have we clearly identified what outcomes we are measuring; administrative and cost efficiencies regularly bump up against the substantive outcomes. Do we prioritize some outcomeslower recidivism, speedier court processes, and happier judicial personnel-over other equally satisfying results, such as more effective dispute resolution processes or better access to services?
This dilemma inevitably leads to grappling with the distribution of resources: when is it suitable to shift resources to courtbased processes and when might resources work more effectively outside the court system? Which issues do we want to divert from the court system and which would be better served through court 89. Symposium, Problem Solving Courts: A Conversation with the Experts, 10 U. MD.
L.J. RACE, RELIGION, GENDER & CLASS (forthcoming 2010
). An example of that tension is found in a footnote in the recent California Supreme Court decision, where the court notes that "The Agency describes these contempt orders as 'therapeutic incarceration' and asserts: "Sometimes it takes a caring consequence, such as court ordered incarceration, to get the parent's attention in a way that enables the parent to hit their own personal rock bottom and become aware of the need to comply with the court's orders for treatment so reunification with their child can be achieved." However, the Agency has offered no empirical support for the proposition that the threat of parental incarceration encourages higher reunification rates. Even if there were such data, the appropriate body to consider whether to modify the family reunification process by incorporating contempt sanctions and parental incarceration is the Legislature." In re Nolan W., supra note 46, at 1236 n.8. processes? None of these questions can be answered without a significant commitment to measuring our efforts and responding honestly to what we have found, even if we don't like the answers. These courts sprang originally from a heartfelt desire by judges to respond to what they considered a broken criminal justice system. When does the desire to do good have to be tempered by evidence of what works? Recent studies have certainly painted a far more nuanced picture of when drug courts may be effective. 9 1 Will this data be used to modify or even eliminate the programs that don't work? How can the flexibility of developing innovative approaches to solving problems be balanced by principles of fairness and equality? 92 And finally, who should make these decisions? Legislatures? Executive agencies? Court systems? 93 As a society, who do we want making these decisions?
IV. CONCLUSION
Problem-solving courts have proliferated in multiple dimensions of poor and minority peoples' lives even as supporters and critics of these courts struggle to define the purpose of these courts and to evaluate their effectiveness. In the child welfare arena, less intrusive and more community-based approaches to addressing the complex societal problems that lead to child protection intervention in family life may be thwarted by the expansion of therapeutic court-based solutions. The judge-driven problem-solving paradigm that shifts responsibility from society to the individual to resolve the issues disrupting the family is likely to have a disparate impact on minority families who are less likely to find assistance in their communities, more likely to be identified and investigated, and more likely to have their children removed. In addition, shifting to back-end court-based services increases surveillance of parents that can result in additional monitoring, additional legal proceedings, and even a shift into the 90. Reforming Family Court, supra note 16, at 16-24 (identifying ways in which court reform efforts have not been critically analyzed for effectiveness).
91. Boldt, supra note 80, at 49-60. 92. For example, I would be more supportive of FTDC in New York if the court system had adopted the advisory committee principles and practices that set basic standards of practice for everyone involved in FTDC in the state.
93. In re Nolan W., supra note 46, at 1224 where the court notes that " [t] here is no indication that the Legislature intended parents to be punished in this manner. Moreover, as the facts of this case demonstrate, allowing juvenile courts to incarcerate parents for failing to comply with reunification orders is problematic because there are no statutory principles to guide or constrain the court." criminal justice system. Once these families find themselves in problem-solving courts, moreover, the traditional due process protections afforded by an impartial judge no longer serve as a final defense to improper or ill advised government intervention. For these reasons, court reformers must consider the unanticipated consequence of the disparate impact of their work on families of color as they strive to expand and improve problem-solving courts.
